joinder rules. Although there was consensus on making Rule 23 more userfriendly, certain aspects of the revision effort proved to be a source of significant disagreement among the Committee members, particularly regarding how broad to make the range of matters that could be certified for class treatment.
The entire Committee understood and agreed that the confusing categories established by the 1938 Rule were retarding its utility and had to be replaced by more functional language. It also was clear to the members that an effective class action procedure was critical to the implementation of the United States Supreme Court's 1954 decision in Brown v. Board of Education of Topeka, Kansas 13 that segregating schools by race violated the Constitution, surely one of the most important decisions by the Court in the history of the United States. They also understood that a new Rule undoubtedly could prove effective in connection with an as yet undefined but anticipated range of civil rights cases involving other types of discrimination, for example, in the use of transportation facilities, as well as securing equal access to various social amenities and vocational opportunities. That was true even though the broad-ranging civil rights statutes had not yet been enacted by Congress.
14 Several Committee members also believed that the proposed extended joinder provision in what is now Rule 23(b)(3) would be useful in actions under federal remedial statutes, such as those dealing with antitrust and securities matters, when the defendant's conduct was claimed to have had a class-wide impact.
Professor Kaplan and several Committee members also were of the opinion that a new rule should be flexible and allowed to function beyond the existing boundaries for class actions as changes in substantive law and society might warrant. In particular, they thought the procedure should be available to aggregate small claims that economically could not be brought as individual cases -what we now call negative value cases. 15 This view reflected the Action -A Symposium, 10 B.c. indus. & com. l. rev. 497, 497 (1969) (expressing the views of the Advisory Committee's Reporter); see also Benjamin Kaplan, Continuing Work of the liberalism and egalitarianism of the day, which considered access to the courts to be part of the nation's growing commitment to social justice under the Constitution, as the Brown decision had evidenced in the discrimination context. It also seemed consistent with the flexibility and judicial discretion that historically characterized both English and American equity practice. Some Committee members, however, argued against any extension of the then existing class action practice, feeling that it was inappropriate to aggregate people who were dispersed and had no prior nexus with each other or to bind absentees to the results of a proceeding that they might be unaware existed. Fears were expressed that the procedure might be misused by lawyers who put their own financial or other interests ahead of those of the absent class members or engage in settlements that were not in the best interest of their clients or bring suits that would threaten the economic viability of companies and governmental programs. In particular, they opposed the inclusion of what is now Rule 23(b)(3).
The compromise was to limit that provision, which in many respects is simply an open-ended joinder device, by imposing several procedural safeguards that would ensure systemic economies and efficiency, provide procedural regularity, especially consistency of outcome, promote notions of due process, protect absent class members, and legitimize giving the resulting judgment binding effect. These include the requirements that class-wide common questions predominate over individual questions, that a class action must be superior to other dispute resolution possibilities, such as individual lawsuits or administrative adjudication, that absent class members be given individual notice of the action, and that class members be permitted to opt out of the action, thereby permitting them to decide for themselves whether to remain in the class or absent themselves. 16 None of these limitations and safeguards, however, were made applicable to class actions under Rule 23(b) (1) or (b)(2) -the so-called anti-prejudice and injunction class actions. These were thought to be "natural" (or "traditional") class actions that did not necessitate special safeguards or permit individual action by class members. 17 The Rule was written in an open-textured and readable fashion. This was a recognition that many aspects of class action practice would have to be left to development by trial court judges, which necessitated giving them considerable discretion and encouraging judicial control and oversight. 18 This was thought appropriate because the lifetime appointment of federal judges protects them from political and special interest pressures. This judicial independence reflects a basic characteristic of the American legal system -one inherited from the English -a trust in judges justifying giving them considerable freedom of action. It also reflected the then embryonic recognition that judges had to assume significant case management burdens, particularly in large or complex lawsuits. This transition in judicial function from passive umpire to active manager has grown enormously and is now a basic characteristic of civil litigation in the United States. Managerial judging has been transformative (and controversial) in several respects. 19 In retrospect, I think it is unrealistic to have expected that anyone, even those extraordinarily gifted Advisory Committee members, could have predicted the tremendous increase in class actions that followed the 1966 revision or the concomitant changes in their dimension or the ways in which they are processed. Several external forces were at work that clearly contributed to the emergence of the modern class action. American society was changing radically at that time and the liberal Congress and judiciary in place in the fifteen to twenty years following the 1966 revision created a significant number of new statutory rights for people and expanded a variety of common law doctrines that could be effectuated by using the class procedure under the revised Federal Rule, which seemed to fit comfortably in many substantive contexts. There were comparable developments in most states. These new bodies of law involved 18 Several judicial management provisions in Fed. r. civ. p. 23 offer some guidance and provide "safeguards" in addition to those mentioned in text. These include the court's duties to determine the adequacy of class representation (Fed. r. civ. p. 23(a)(4)), to select class counsel (Fed. r. civ. p. 23(g)), to ensure that any proposed settlement is "fair, reasonable, and adequate" (Fed. r. civ. p. 23(e)), and to decide the reasonableness of class counsel's fee award (Fed. r. civ. p. Judith Resnik, Managerial Judges, 96 harv. l. rev. 374, 378-80 (1982) .
23(h)). 19 See
Professor Resnik expressed concern over the possibility that judges would abuse their discretionary power under a case management regime. such matters as the environment, credit, privacy, products liability, especially litigation involving their quality, warranties, and safety, as well as ensuring people due process and equal protection of the law. The federal judges of that era generally had a rather receptive attitude toward these actions. Moreover, national marketing, scientific and technological sophistication, and other large-scale societal phenomena provided natural contexts for using the class action for the growing number of events or activities that generated numerous claimants when a misadventure occurred. There is another element among the factors that contributed to the growth of the class action in the years following the 1966 revision. The composition of the legal profession as well as its economics and culture were shifting significantly -indeed dramatically -as it has continued to do throughout my professional lifetime. Ever since, the 1960s law has been a career for social activism and securing professional positions that enable young graduates to participate in formulating or enforcing public policy. 20 In addition, more and more women were going to law school and over the years many other populations have been entering the profession, making it -both Bench and Bar -far more diverse (as is true of the people seeking relief) than it had been. Moreover, the scale of everything began magnifying and has continued to do so -particularly in terms of the size of lawsuits, law firms, and the fees that could be earned in litigation. All of this enhanced the attractiveness of and opportunities for using the class action.
In many ways, these factors created a perfect storm. The creation of various new rights of action, the changing orientation and composition of the legal profession, the larger scale and economic stakes of litigation, the egalitarian composition of Congress and the courts, and the increasingly complex social and commercial environments provided many new contexts and attractions for using the class action. As a result, many federal as well as state courts vitalized the procedure by certifying cases for class treatment, occasionally, I must acknowledge, without demanding the strictest compliance with the technical requirements of Rule 23 or appreciating the complexity of what might follow.
II. A dIgreSSIon
At this point let me digress to describe an interesting piece of Americana. The extraordinary extensions of the class action's scope of application during the past half century reflect a basic characteristic of the American litigation scene. The United States has constitutionally based separation of powers and checks and balances principles governing a triumvirate of governmental branches, the Executive (the President), the Congress, and the Judiciary. Stated simply, the Judiciary has the responsibility of restraining the other two branches and the states from exceeding their constitutional or statutory limitations. For example, it was obvious in the early 1950s that if there was to be racial equality in my country, it would not be decreed by the President and it would not result from statutes enacted by Congress, for the simple reason that both of those branches were absolutely paralyzed by the nation's politics and attitudes regarding that subject. No one could be elected President and realistically no political party could secure control of the Congress based on promoting racial equality. That would be politically inexpedient, so it was not surprising that the Supreme Court undertook the task in 1954 in the Brown case.
American lawyers understand this and are accustomed to resorting to the courts to press sensitive issues of public policy and to challenge governmental conduct even absent Legislative or Executive Branch guidance. Thus, in many contexts the nation's least democratic branch -in the sense that federal judges are not elected and have lifetime appointments -is asked to formulate policy on various emotional and contentious matters, often because the elected branches are politically paralyzed by a division of viewpoints or political inexpediency, as has been true of such matters as abortion, single-sex marriage, affirmative action, campaign financing, and capital punishment. It is an aspect of American exceptionalism. Lawyers in the United States are not bashful about heading to the courts on such matters whether for ideological or entrepreneurial reasons, and many judges do not shy away from policy issues. In some contexts, the private bar acts as a second regulatory system, which is an especially valuable attribute when the official regulatory system fails to act for any number of reasons. Some of these lawyers are even referred to as private attorneys general. 21 Not surprisingly, the class action became the natural and frequently employed procedural vehicle for pressing policy issues of every kind. After all, the courts' ability to aggregate parties and claims often has tactical, economic, political, and media advantages for the class.
The most striking example of this willingness to resort to the courts that I can offer, at least based on my personal experience, are the lawsuits designed to provide some legal redress through compensation and recognition of what the victims suffered as a result of the illegal and inhumane behaviors of the Nazi era in Germany -these have been dubbed the Holocaust cases.
22 They took various forms; 23 I will focus on two that were class actions. The first was against a number of Swiss banks because they had failed to acknowledge the existence of the numbered accounts opened initially by Europeans in the 1920s and 1930s who were trying to protect their assets from the threat of Eastern European anti-Semitism and then from the Nazi regime. The banks had stonewalled Holocaust survivors and their offspring for a half century, often imposing identification demands they knew could not be met. According to the banks, no such accounts existed.
24 Pressure had to be employed. So, a group of American lawyers instituted a class action in the federal court for the Eastern District of New York, which is located in Brooklyn. Mar. 4, 2017, at C2. 24 Starting early in the 1950s, there had been many attempts to get the Swiss to investigate and distribute dormant accounts. Several times over the decades the banks said they had looked and only found 75 accounts, then 250, then a few more. When the pressure was heightened they announced that they had found some of Hitler's and his henchmen's accounts, including Hitler's trademark income account for the use of his likeness on stamps and from the royalties for his book Mein Kampf. That seemed to be an attempt to embarrass people to stop them from asking. 25 As some of you know, that's where I grew up -in Brighton Beach, Brooklynwhen it was a middle and east European Jewish neighborhood, long before the Russians arrived. This is my first visit to Israel. I had a marvelous déjà vu two days ago when I found myself in the center of Tel Aviv. Looking at the people The complaints alleged that the Swiss banks had accounts they were obliged to turn over to the rightful owners -survivors, first generation, and second-generation descendants of Holocaust victims. Think about how extraordinary a case this was. It involved events that happened more than fifty years earlier, 4000 to 6000 miles away, brought on behalf of people, most of whom had passed away, against the most powerful Swiss banking entities, and involved hundreds of million if not billions of dollars. There is a wonderful American lawyer (also an extremely accomplished professional French horn player) in the audience -Deborah Sturman -who had a big part in the litigation. I had a small part in it on behalf of the class regarding some procedural matters.
I remember one day in particular. The district judge was listening to the arguments advanced by some of the best defense law firms in the country on behalf of the Swiss banks concerning a dozen technical but critical issues about why a federal court in Brooklyn shouldn't hear the case. I watched the judge's face carefully and after about an hour said to the other lawyers for the class, I know exactly what he's going to do. That got the team's attention! What? -they asked nervously. I said he will not rule on any of the points. He is going to let the parties live with the risk of an adverse decision. The case is a black mark on the Swiss banks (who at the time were trying to establish themselves as a force in the New York financial market) and the class faces the risk of a dismissal for lack of jurisdiction. He knows that given time the parties will see the wisdom of a settlement. And that is what happened. The case settled for over one billion dollars -plus interest. 26 Shortly thereafter numerous accounts -over 50,000 -were "found" by the banks.
This story reflects another aspect of American litigation. Legal disputes often are not solely conducted in the courtroom; they frequently are pursued in the media or the political world, in order to impact public opinion. One of the realities of those worlds in the Swiss banks case was that the New York, and banking officials elsewhere, indicated they would not act on various applications by the banks until the claims were resolved. Some might say this is not appropriate litigation conduct; it is a form of coercion. Others would say it simply is pressuring the other side to do the right thing. In the United States, tactics such as these are part of the litigation landscape. If my country's courts can order school desegregation for the entire nation and reapportion state legislatures and change public policies through the judicial process, why couldn't it make the Swiss banks look harder for the dormant accounts?
and the stores and listening to the sounds of the city, I said to myself I'm back in Brighton Beach; this is exactly where I was born. 26 The lead lawyers for the class did not take a fee for their services.
To me, the most extraordinary of all the Holocaust cases are called the slave labor cases. These are the cases that Deborah Sturman conceptualized and investigated, and was active in from beginning to end. 27 As a result of academic work starting in the 1990s, it became widely known that many German companies used slave labor from the concentration camps and the ghettos. Sometimes people were apprehended and shipped directly to factory labor camps. There was an arrangement between the SS and German industry to use the "slaves" that was economically beneficial to the companies and was essential to the German war effort because there was a severe manpower shortage and there were not enough women available to produce various things needed by the military.
In the late 1990s, cases were brought against two dozen significant German companies -including Daimler, Siemens, BMW, Bayer, BASF, and Volkswagen -in the Federal District Court in New Jersey, invoking the most basic precepts of common and civil law -the right to be paid for work and labor performed and the discouragement of unjust enrichment. The notion was simple. German industry should compensate the laborers and their heirs because they had worked and made profits for the companies before they died. 28 The cases satisfied all the class action prerequisites, but again there were procedural and jurisdictional obstacles. There had never been a case like these. They were brought almost sixty years after the slave labor was performed, concerned events that had happened thousands of miles away from New Jersey, and were on behalf of people who were dispersed all over the globe, some in the United States, many here in Israel, some in South Africa, Australia, and numerous other places.
When the initial jurisdictional decisions didn't go well for the classes, 29 the lawyers went to Plan B -the publication of embarrassing advertisements chronicling the companies' wartime activities. Because these were suits against 
III. experIenCe Under the revISed ClASS ACtIon rUle
Back to the story of the American class action. The revised Rule has been subject to almost constant academic and judicial scrutiny and controversy since its promulgation and has been amended several times. Perhaps the most consequential amendment has proven to be the 1998 addition of a provision for discretionary interlocutory appellate review of class certification decisions, which has had significant pragmatic effects. 31 The provision represents a dramatic departure for a legal system that basically has limited the availability of appellate review to final judgments. 32 The remaining amendments have been textual modifications or codifications of judicially established "best practices" regarding such matters as notice-giving, the selection of class counsel, and 30 Approximately $500,000,000 were devoted to museums and monuments.
Another aspect of the "settlement" was that the President of Germany made a public apology for the inhumanity of the Nazi era -the first ever. attorneys' fees. 33 Because of the extremely divergent opinions about the class action, in recent years few proposed amendments of significance have been approved by the Advisory Committee and survived the rulemaking process. The most recent group of amendments to Rule 23 to go through the rulemaking process do not appear to be controversial or represent any fundamental shift in direction.
But the most significant changes in class action practice since the 1966 revision have resulted from decisions by the federal courts. Not surprisingly, within a few years, the class action slowly but predictably began to be employed outside the world of racial segregation and entered many other areas of discrimination -gender, ethnicity, disability, age (given mine, it is my favorite) -as the encompassing civil rights commitment and the legislation of the era took hold. This growth extended to other constitutional and public policy contexts. These included the reapportionment of legislative bodies, free speech, prisoner rights, the environment, various governmental programs and benefits, due process and equal protection issues, even the legality of the Vietnam War.
34 Substantive fields not expressly visualized by the people who drafted the 1966 amendment, including mass accidents, product defects and other tort matters, employment, privacy, and consumer matters, also responded to societal centrifugal forces and became the subjects of class actions.
Elements of the plaintiffs' bar and the emerging public interest bar applauded the expanded use of class actions, occasionally characterizing them -as did some judges and academics -as a "panacea" for remedying various social ills and compensating small claimants who had no effective access to the courts except by proceeding on a collective basis. 35 In due course an emboldened and highly aggressive entrepreneurial segment of the American plaintiffs' bar took the class action into other private law fields such as complex antitrust and securities claims, products liability, unfair trade practices, personal injury, mass disasters, and a wide range of consumer injuries. As intimated earlier, that is what American plaintiffs' lawyers do -they are very adventuresome, innovative, and risk-assumptive, as the Holocaust cases evidenced. They often attempt to push out the boundaries of the substantive law, encouraged by three aspects of the economics of civil litigation in my country: the availability of contingent fee arrangements, the fact that litigation costs are left where they fall -there is no loser pays rule -and numerous federal and state statutes provide for court-awarded legal fees if they prevail, and there is a common law principle that a fee can be awarded to lawyers who produce a common benefit for the class members.
37 Today, third-party funding is a growing practice in the United States, as it is elsewhere, and may prove to be a significant fourth element in this economic picture if a sensible model for supporting class actions can be developed.
38
But the growth of the class action predictably caused various defenseoriented individuals and institutions to begin to condemn it as a "Frankenstein monster" and resist class certification by raising a range of objections.
39
Defense interests recognized the economic and philosophical threat that the proliferation of class actions posed. In addition, a number of federal courts became concerned with the non-commonality of the factual or legal positions of absent class members and the perceived threat to the economic viability of some business enterprises and governmental programs. A few judges in these and other cases raised the specter of unfair and in terrorem settlement pressures they thought some class actions created. 40 The effects of this campaign were particularly effective in contexts involving classes with members from multiple states whose individual rights often were governed by varying state substantive laws; many of these cases involved tort claims stemming from alleged product failures or nationwide misrepresentations and other commercial practices. 41 This multiplicity of applicable state law poses a problem in class actions because American federalism recognizes the sovereignty of each state and respects variations in the fifty-one bodies of state and federal substantive law and the same number of court systems. Some federal judges confronted with a national class and the task of determining and applying the laws of all those jurisdictions concluded the action was unmanageable and dismissed.
42
The pressure for containment of the class action became particularly acute with regard to multi-state classes asserting claims for personal injuries under multiple state laws, as evidenced by the almost contemporaneous rejection in the mid-1990s of certification by three federal courts of appeals of proposed classes involving tobacco addiction, 43 the lack of purity of the blood supply, 44 and allegedly defective penile implants. 45 In addition, small claim class actions based on state law, which included most consumer cases, ran into the federal courts' amount in controversy requirement for cases that depend on the diversity of citizenship of the opposing parties. 46 Courts also contributed to the growing resistance to class actions by insisting that judges engage in a "rigorous" examination of the Rule 23 certification prerequisites and became far more willing to find intra-class differences that led them to conclude that common issues did not predominate in actions brought under Rule 23(b)(3). 47 The Supreme Court echoed this resistance, most notably by twice rejecting proposed class-wide settlements of asbestos cases. 48 Asbestos litigation has been one of the -if not thegreatest litigation catastrophes in American civil litigation history, one that has cried out for aggregate resolution.
49 And a few years ago, in Wal-Mart This counterpoint of conflicting receptivity and resistance pressures over the past half century has led to an ebb and flow in the judicial treatment of the class action, particularly with regard to the certifiability of classes seeking damages under Rule 23(b)(3). A class-based tension about the merits and demerits of the class action -and that is what it is -has persisted for almost forty years. At times the debate has been conducted with a quasi-religious fervor at a high decibel level with significant political manifestations and pressure on the rulemaking, judicial, and legislative processes. It also has tended to obscure the general effectiveness of the class action in the public interest sphere; the heated debate over the class action has centered on the Rule 23(b)(3) damage action because, after all, that is where the money is.
51
As a result, when I look over the class action panorama in the United States since the 1966 revision of the Federal Rule, one word comes to my mind today -"unstable." In the beginning, there was widespread receptivity for the procedure; this was followed by increased adversarial combat and heightened judicial scrutiny, only to be followed by a period in which the survivability of the class action in several substantive contexts came to be seriously questioned by some scholars. 52 It is understandable that application Inevitably, the "proper" or "correct" answers to these questions lie in the eyes of the judicial beholder, leading to varied results depending on substantive, geographic, and other differences. Put another way, it is impossible to align the judicial decisions on class certification in a straight line. But, of course, that is an inherent characteristic of the common law system, at least as it exists in the United States, particularly with regard to a procedure that had its genesis in equity; certification involves matters that always have been marked by judicial discretion. And, that ever will be so.
Not surprisingly, many plaintiffs' lawyers today, whether they be entrepreneurial in outlook or seek to promote what they believe to be in the public interest, fear that the federal judicial appointments in the coming years -not simply for vacancies on the Supreme Court but throughout the federal system -will be antagonistic to plaintiffs' interests and anti-litigation in outlook. This concern is compounded by the Republican Party's control of both the Congress and the Presidency and the already manifested intent to undermine aggregate litigation.
53 So today there is renewed talk about the possible demise of the class action.
Although I share the concern about judicial appointments and the direction of Congress, I have faith in the independence of federal judges and the judicial process. Indeed, it has been the courts that for years have consistently recognized the propriety of certifying a class for settlement as well as for litigation purposes, although that result is not expressly authorized by the text of Rule 23. However, the American practice is not as adventuresome as the Dutch legislation regarding judicial approval of settlement. 54 In 2014, a year after the Butler decision, the Seventh Circuit reiterated its receptivity to the aggregation of consumer claims in In re IKO Roofing Shingle Products Liability Litigation, 59 when it again vacated a denial of class certification in another home products case. The court of appeals rejected the district court's conclusion that "commonality of damages" among class members was "legally indispensable." 60 The class's two theories of damages both matched its liability theory. The IKO court acknowledged, but was not concerned, that one of the damage theories would require buyer-specific hearings and could not be handled on a class-wide basis in the event that the common liability questions were established in favor of the class; it simply cited Butler.
61 These two opinions show that some judges are willing to employ the class action whenever the resolution of one or more common issues will meaningfully advance the litigation's resolution.
62 This "single issue" class action, if it is accepted by more courts (and ultimately the Supreme Court) and survives overruling by Congress, 63 holds great promise for the future of the class action.
Without question, class certification is much more difficult to achieve today in various contexts, particularly personal injury, employment, civil rights, and pharmaceutical matters, as well as in certain parts of the country, than it was 64 The litigation risk profile has shifted markedly against class actions and more broadly against plaintiffs. The most obvious reason for this retreat from the days in which certification was comparatively easily and simply obtained is the increasingly conservative Supreme Court and lower federal courts, as is true of Congress over the last thirty years.
65
And more recently, that seems to match the mood of the citizenry, as I think was reflected in the 2016 presidential and congressional elections. Moreover, there is a lessened commitment to the pursuit of social justice in some parts of the United States and among certain people than there was in the 1960s, 1970s, and early 1980s; this retreat is particularly evident in the employment and civil rights fields.
But other (related) reasons should be mentioned. As already noted, defense interests in both the business and legal worlds have waged a strident and successful campaign against the class action -as well as against litigation in general -in the courts and in the public arena. This activity undoubtedly affects judges at all levels -indeed it impacts who are elected and appointed as judges -as well as discouraging some plaintiffs' lawyers from bringing risky or high-cost cases regardless of their possible merit. 66 The defense bar and its clients have expended extraordinary resources that cannot be matched by the interests on the plaintiffs' side, which historically has not been able to organize itself effectively. In effect, an anti-litigation war has been underway and it has a serious political dimension. Populist judiciaries in certain states have been voted out and replaced with judges more sympathetic to business and government. This campaign has been assisted by rather one-sided media attention, which typically embraces the defense portrayal of litigation and depicts the plaintiffs' bar in negative terms.
69
According to this anti-civil litigation crusade, the class action is the poster child of what defense interests claim to be wrong. The result of these pressures has been predictable. As noted earlier, judicial resistance since the 1990s to the expansive use of the class action has resulted in decisions that impose more "rigorous" adherence to the Rule 23 requirements. 71 It also has taken the form of attempts to create new procedural impediments, including an insistence that the ascertainability of each individual class member be established at the time certification is sought, 72 the rejection of cases in which some of the class members may not have been injured, 73 a concern about the assumed burdensomeness or disproportionate impact of the class's proposed remedy, 74 a preoccupation with the possibility of overcompensation or over-deterrence, 75 and attacks on the so-called "it ain't worth it" classes. 76 As a consequence, the likelihood of an action being certified has been constrained significantly and I believe the procedure's utility has been diminished because it now has: • Reduced effectiveness as a means of private enforcement of public policies, particularly civil and employment rights, an important supplement to government enforcement of various statutory rights, which often is deficient because of a lack of regulatory resources or political inhibitions; • Decreased utility as a deterrent to wrongdoing and the private bar's reduced effectiveness of the private bar to act as a de facto second regulatory system; and • Compromised usefulness as a remedial mechanism for those injured by public or private wrongs. Increased delays, expenses, and risks of early termination because of the procedural stop signs erected in recent years and an enormous procedural front-loading multiply the burdens that weigh particularly heavily on people represented by contingent fee lawyers because they can lead to pretrial dismissal or insufficient settlements. In particular, the restraints imposed by three Supreme Court decisions -Amchem Products, Inc. v The ability to select a forum for a class action was significantly limited by Congress's enactment of the Class Action Fairness Act (CAFA) in 2005, 83 which was the product of defense interest lobbying. The statute has effectively federalized class actions of any significant dimension. 84 Thus, class practice is now largely limited to the federal courts, which, as I have noted, have become far more resistant to certification than were several state judiciaries. Ironically, in some respects, the Act has increased the availability of the federal courts for some class actions, particularly those involving small claims. This is because the Act virtually abandons the historic limitations on the federal courts' diversity of citizenship jurisdiction, which demands that all of the opposing parties be from different states and requires that an ever-increasing 2017, 2083 (2017) . That procedure has its own difficulties, however. 82 See, e.g., Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 individualized dollar amount be in controversy. Since these no longer apply because of CAFA, the federal courts are now more available for initiating class actions in the consumer, employment, and small claims fields than they were before CAFA's enactment. But, the statute does nothing to reduce the stringency with which the class certification prerequisites have been applied by federal courts in recent decades, especially in multi-jurisdictional class actions, or to ameliorate the difficult choice-of-law issues caused by differences in state law that those cases typically raise. 85 But in certain contexts the federal class action door has been opened to cases that previously were excluded.
86
To be fair, I have to acknowledge that there have been some marginal, some might say silly, class suits that are given considerable publicity and contribute to the negative imagery. For example, a recent unfair trade practices action, under a state statute that provides for an attorney fee award, was brought against the fast food company Subway, which advertises "foot long" sandwiches. The complaint alleged that some of the sandwiches turn out to be only 11 or 11.5 inches "long." The company insisted that their sandwiches have the same food and nutritional content as the sandwiches in the advertisements. Whatever the merits of the claim and the case's potential may or not be for promoting compliance with consumer protection laws, the optics are very, very bad.
87 Less "newsworthy" class cases that undoubtedly do perform a policy-enforcing function rarely are given comparable media attention.
The "foot long" lawsuit and others like it raise basic questions. What is a "real case" and what are courts really for? To me, a case that helps effectuate a statutory or judicially established policy prohibiting unfair trade practices or advertising misrepresentations is a "real" case, whether or not the lawyer's motivation is an attorney's fee or a societal good, as long as the class members receive an appropriate remedy. 90 In the first, the Court enforced a no-class-action arbitration clause, and in the second, a no-aggregate arbitration clause despite the fact that in the consumer products and financing fields, as well as in certain employment and small business contexts, these clauses are completely adhesive. 91 They are not products of arm's length bargaining or any bargaining for that matter. "Freedom of contract" is an empty cliché in this context. Indeed, in many instances these contractual provisions are inconsistent with and override aspects of relevant state contract law, such as unconscionability doctrines, or trump a federal statute that creates a private right enforceable in court.
These clauses have been upheld despite the fact that it is totally unrealistic to believe that it is possible economically or by training or background for average people to pursue arbitration on an individual basis. 92 It seems clear that for his or her fee if successful, that will fuel the substantive right and make it meaningful. Without that, the right will go largely unused. 89 AT&T Mobility LLC v. Concepcion, 536 U.S. 333 (2011); see also DirectTV v. Imburgia, 136 S. Ct. 463 (2015) . 90 Am. Express Co. v. Italian Colors Restaurant, 333 S. Ct. 2304 rev. 1309 (2015) . 92 The assertions in the Supreme Court's majority opinions in these cases, that arbitration is more effective, cheaper, faster, and less burdensome than litigation, are subject to doubt given the absence of empiric proof to that effect and the most Americans are not even aware of the arbitration limitation on asserting a claim against their contracting partner and assume they have a right to go to court, as the Concepcions did when they sued AT&T. 93 The available evidence shows that arbitration is rarely invoked on an individual basis 94 and simply is not a meaningful substitute for the possibility of going to the public court system on an individual basis or taking part in an aggregate proceeding.
95
Sometimes the arbitration process itself seems stacked against the claimant.
96
As a result, it is likely that important public policies will be under-enforced since the Supreme Court has now construed the Federal Arbitration Act 97 to preempt state law deemed inconsistent with the "liberal" federal policy favoring lack of the metrics needed to make those comparisons. See Resnik, supra note 91, at 2812 Resnik, supra note 91, at -14, 2893 he number of documented consumer arbitrations is startlingly small."). 93 See consumer Fin. proT. Bureau, arBiTraTion sTudY: reporT To conGress pursuanT To dodd-Frank wall sTreeT reForm and consumer proTecTions acT 11 § 1.4.2, http://files.consumerfinance.gov/f/201503_cfpb_arbitration-studyreport-to-congress-2015.pdf (finding that consumers are generally unaware of whether their credit card contracts include arbitration clauses). 94 Id. at 8 § 7.3. In the few instances in which arbitration is pursued it is likely that the consumer will be opposed by a company and its counsel who are experienced from having participated in similar proceedings and are likely to out-resource the plaintiff. arbitration 98 and to bypass various important federal substantive statutes.
99
All of this is justified by the Supreme Court's construction (some would say "misconstruction") of the Federal Arbitration Act, a statute enacted almost a century ago that was designed to promote arbitration between sophisticated commercial entities. 100 People with my orientation view the Court's decisions as an abandonment of the historic commitment to citizen access to the courts, due process, and the right to jury trial, as well as reflecting a judicial distrust (at least on the part of certain Supreme Court Justices) of the litigation process and particularly of juries.
101 Fortunately, most consumer over-the-counter purchases do not involve bilateral contracting and are not affected by this arbitration psychosis. That might change, of course, if the movement to insert one-by-one mandatory arbitration provisions in consumer contracts increases substantially.
Two things should be mentioned that somewhat ameliorate the impact of Concepcion and Italian Colors. First, in certain contexts a very significant 98 See, e.g percentage of mandatory no-aggregate arbitration clauses have a carve-out that allows the consumer to go to small claims courts, 102 which generally are thought to be consumer-friendly. But those courts typically do not have class action or aggregate procedures. Second, both the American Arbitration Association and JAMS, the two most significant providers of arbitrator services, have protocols ensuring a modicum of procedural regularity. 103 Although there initially was some movement in Congress to overturn the two Supreme Court decisions by legislation, 104 that is now extremely unlikely given the outcome of the 2016 United States' presidential and congressional elections. Similarly, the young Federal Consumer Financial Protection Bureau, 105 which was created as a watchdog agency following the mortgage crisis during the last decade and seemed so promising to consumer advocates a short time ago, has not been able to preserve its recent arbitration rule that would have effectively eliminated the application of Concepcion and Italian Colors in certain important consumer contexts. Immediately after the rule was promulgated, the business community attacked it in Congress, which has the statutory power to reject administrative agency rulemaking.
106 Both the House of Representatives and the Senate have now done so and the rule will not go into effect. 107 Beyond that, the very existence of that Bureau is now in doubt.
108 Such is the tenor of the times in the United States. Other efforts by certain federal agencies, such as those of the Department of Health and Human Services regarding nursing homes, 109 to limit mandatory no-class arbitration clauses in contracts within their jurisdiction may prove more Protection Bureau, Case No. 3:17-cv-02670 (N.D. Tex. Sept. 29, 2017) . The congressional rejection of the CFPB's work product presumably moots these actions. Although the arbitration rule defeat is a major blow to the CFPB, it is unlikely that the battle over arbitration clauses is over. But it is impossible to know what avenues consumer interests (and the Democratic Party) may pursue regarding these clauses in the future. 108 Plans apparently are already underway to undermine the CFPB's scope of operation.
Alan Rappaport, Consumer Watchdog Faces Attack by House Republicans, n.Y. Times, Feb. 10, 2017, at A14, C1. Richard Cordray, the consumer-oriented director of the Bureau, was appointed by President Obama. He resigned before the end of his five-year term, and President Trump has appointed a more business-friendly successor. 109 42 C.F.R. § 483.70(n)(1)(2) (2016), https://www.gpo.gov/fdsys/pkg/ CFR-2005 -title42-vol3/pdf/CFR-2005 .pdf (entry into pre-dispute arbitration agreements or request that a resident sign one as a condition of admission to a facility barred). The regulation has been successfully challenged in court, Am. Health Care Ass'n v. Burwell, 217 F. Supp. 3d 921 (N.D. Miss. 2017) , and at this time its enforcement has been enjoined. successful but they have been subject to congressional and judicial attacks. Even if such rules and regulations survive, at best this is a rather piecemeal and limited amelioration of the effect of these decisions.
The situation regarding arbitration clauses may change somewhat. The United States Supreme Court has heard arguments in a consolidated appeal that may determine whether Concepcion and Italian Colors apply to class action waivers in employment contract arbitration provisions 110 or are unenforceable because they are inconsistent with the National Labor Relations Act. 111 There also is some possibility that state attorneys general, using their parens patriae power, or private individuals acting for the state might bring suit on behalf of itself and its citizens to protect the community's health, welfare, and safety against various behaviors, since neither is bound by contractual arbitration clauses. 112 But the utility of this possibility depends on whether a particular state gives its attorney general or private individuals standing to bring such an action, whether the attorney general has sufficient resources to prosecute the action, and whether the political climate in a state would promote or inhibit bringing a parens patriae action.
113 Defense interests most certainly would lobby against the institution of the action.
v. proCedUrAl MAtterS relAted to the ClASS ACtIon
The current situation regarding the United States class action cannot be fully appreciated without devoting some attention to other procedural phenomena that are integrally related -indeed, overlap -with what is happening to class actions and may provide useful options for aggregating related claims not subject to arbitration clauses containing class action waivers. The most important of these is what has happened since Congress's enactment in 1968 of the Multidistrict Litigation Statute (MDL), 114 which empowers a specially constituted federal court appointed by the Chief Justice of the United States -the Judicial Panel on Multidistrict Litigation -to transfer all federal cases "involving one or more common questions of fact" to a single district judge "for coordinated or consolidated pretrial proceedings." Although the transferee judge has enormous control over the consolidated cases, the statute as interpreted by the Supreme Court requires the individual litigation units to be returned to the Panel and then to their courts of origin when pretrial proceedings have been concluded. 115 As a practical matter, however, the great majority of transferred cases -probably in excess of ninety percent -are resolved by settlement or pretrial dispositive motions before then.
116
The growth of multidistrict litigation under the statute has had exceedingly dramatic -some would say dominating -effects on federal court aggregate 113 As a parens patriae action is not a class action, it has the additional advantages of not being subject to the prerequisites of Fed. Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26 (1998) . Attempts to overrule the decision by statute have failed. 116 One prominent commentator on MDL litigation estimates "that just 2.9% of cases return to their original districts." Elizabeth Chamblee Burch, Monopolies in Multidistrict Litigation, 70 vand. l. rev. 67, 72 (2017) .
litigation. At present, between thirty-five and forty percent of all non pro se cases in those courts are part of an MDL proceeding. 117 That is a stunning statistic. As a practical matter, when a substantial number of cases are transferred under the statute they effectively proceed as a single aggregated action for pretrial purposes; in many respects, the consolidated units look and are processed as if they were elements of a class action. Indeed, it is not uncommon for one or more class actions to be part of an MDL proceeding. I don't think it is an overstatement to say that multidistrict litigation has displaced resort to the class action in certain substantive areas -such as mass torts -because class certification has become difficult or nearly impossible to secure or in order to bypass the costly, risky, and time-consuming certification prerequisites set forth in Rule 23 or established by the judicial insistence on a "rigorous analysis" of those prerequisites. 118 Nor do I think it is an overstatement to stay the MDL statute has created a new mode of aggregate litigation practice in the United States.
State court actions are not covered by the statute, although a global settlement of a large MDL proceeding often embraces the parallel state cases, even those that could not have been initiated in a federal court. 119 Indeed, because defendants typically want to achieve maximum preclusion and closure from a settlement, they often are willing to provide a "peace premium" 120 if the settlement truly is global.
In the hands of a dedicated and effective transferee judge, these consolidated litigations often can be handled and disposed of efficiently. Good examples are the Volkswagen emission fraud cases, two of which have now been settled, 121 the concussion litigation brought on behalf of retired National Football League players, 122 and the actions brought by those injured by the Deepwater Horizon Gulf of Mexico disaster. 123 Much pharmaceutical and medical device litigation is now handled in this fashion. 124 MDL practice has been criticized, however, for various reasons ranging from the settlement focus of the participants, its lack of transparency, the subordination of individual claims, as being unorthodox, to the domination of MDL proceedings by a group of elite lawyers whose interests may not always coincide with the best interests of some of the individual litigants whose claims have been co-opted by the transfer and consolidation mandated by the statute. 125 If federal subject matter jurisdiction is based on a question of federal law, the MDL process will be an available alternative to a class action for aggregating small claims. But it is questionable whether most small claim consumer matters can be gathered and brought into an MDL when claims under numerous state laws are involved. The amount in controversy limitations on diversity of citizenship subject matter jurisdiction will be hard to satisfy, although some consumer claims do involve more than $75,000 for each claimant. As an alternative, if one hundred or more claimants are grouped together to form a mass or class action and can show more than $5,000,000 in damages in the aggregate, jurisdiction under CAFA will be available. 126 Obviously, the smaller the size of the individual claim, the more difficult it will be to satisfy CAFA's amount in controversy requirement unless there is a large number of class members that can be gathered and joined effectively.
In a few instances, a transferee judge has treated the consolidated cases as if they constituted what now is called a "quasi-class action," and has exercised power to approve or reject the terms of a proposed settlement as well as the amount of attorneys' fees, matters not expressly authorized by the MDL statute, raising questions about the judicial legitimacy of this activity.
127
Thus far this approach has been employed by high-management judges who believe they have a responsibility to protect the absent individual litigants in the aggregated unit from self-interested behavior by those in control of the MDL. It has both adherents and opponents. The former argue that the exercise of these powers is necessary because the multidistrict litigation process deprives the parties and counsel in the individual consolidated cases of their forum selection, time of commencement, choice of counsel, and individual control rights, and they therefore deserve the protection of judicial oversight. That also is thought necessary because none of the procedural protections set out in the class action rule -adequacy of representation, notice, predominance, superiority, opt-out, and settlement approval by the court -are provided by the Multidistrict Litigation Act. Others say there is no authority for what these judges have done and it interferes with the right of private parties to determine the terms of their settlement and various other things. In truth, significant judicial involvement may be a good thing. Given the high settlement rate in class actions and MDL proceedings, there always have been concerns about whether the plaintiffs' lead counsel have negotiated the best terms for their clients -the predominately absent claimants -or have become distracted by their own self-interest. That distraction might take the form of not pressing for all the monies that might be available for the claimants in exchange for the defendants' cooperation regarding the plaintiffs' attorneys' fee that will be sought from the court. 129 Thus it is common -and extremely important -for the court in both class action and MDL proceedings to scrutinize the terms of a proposed settlement with great care, particularly with regard to appraising the true value of what the claimants will receive. In some cases, certain elements of the settlement have been challenged as having little or no value. 130 A related phenomenon that has class action-like characteristics and illustrates the widespread recognition of the need for procedural mechanisms for the efficient resolution of claims stemming from mass events is the development of ad hoc custom-tailored, legislative programs or privately arranged schemes to handle multiple claims based on a single event. The former is illustrated by Congress's creation of a process for compensating victims of the 9/11 terrorist attacks on the Twin Towers in New York City. 131 An example of the latter is the compensation mechanism established by British Petroleum following the Deepwater Horizon disaster in the Gulf of Mexico. Both were administered by Kenneth R. Feinberg who is the acknowledged American expert on these techniques. Obviously, these specially designed arrangements are appropriate only in highly unique circumstances. In some respects, resort to them reflects a lack of faith in the judicial process. But they are motivated by an understandable desire for consistency of result, the expeditious handling of claims, and process informality, things dispersed individual lawsuits cannot guarantee. Nor can the current aggregate litigation practice in the United States be understood without examining other changes in American civil procedure. The past forty years or so has seen a procedural retrenchment that has narrowed the judicial (personal) jurisdiction of United States' courts. 132 This has created the possibility that domestic and foreign economic entities will be able to establish jurisdictional havens beyond the reach of the courts in my country. 133 The Supreme Court has increased the factual detail that is required to be pled in the plaintiff's complaint in order to survive a motion to dismiss for failing to state a claim for relief. 134 This turn of events has occurred despite sixty years of the federal pleading regime being characterized by the Court as one of "notice pleading." 135 In addition, Supreme Court decisions and Rule amendments have established significant judicial gatekeeping barriers regarding an expert's qualifications for testimonial purposes on economic, scientific, and technical matters, 136 narrowed the availability and scope of pretrial discovery, 137 most recently by imposing a "proportionality" requirement on discovery, 138 created significant constitutionally based limitations on the availability of punitive damages, 139 and enhanced the ability to terminate cases without trial on summary judgment motions for lack of "plausibility," sometimes in cases in which trial-worthy factual issues appear to be present.
I share the widely held perception that these procedural shifts have operated to the disadvantage of plaintiffs and reflect an anti-litigation (and perhaps an anti-plaintiff) orientation on the part of some members of the federal judiciary. When these changes are viewed collectively along with the restraints on class actions discussed earlier and the decisions upholding the enforceability of no-aggregate-class-action-or-arbitration clauses, it seems to me that the prior American commitment to wide-angle citizen access to the courts, procedural simplicity, and a desire to resolve disputes on their merits reflected in the 1938 Federal Rules have been severely compromised. 
vI. the fUtUre of AggregAte lItIgAtIon
When one looks to the future, it is apparent that the state of the American class action, and the adjacent MDL practice, will continue to be in flux. As a result, the instability that has existed since 1966 will continue to manifest itself, especially given the current political environment in the United States. That is unfortunate because the importance of aggregating related cases is obvious. In today's world, a procedural system cannot survive with the one-by-one processing of overlapping claims. Abandonment of the class action and other types of multiparty consolidation is not an option. Not only is effective aggregate litigation a matter of common sense, it is a matter of the rational utilization of litigant and judicial system resources. That is in everyone's interest.
A lack of effective collective dispute resolution formats will disadvantage all those who participate in the judicial or arbitration process. It seems selfevident that achieving global litigation peace is preferable to debilitating individualized litigation war. And, I hope, we do not want a procedural system that fails to enforce or to deter violations of important public policies, or that denies citizens the ability to secure compensation or other remedies for their injuries, or that does not do its best to treat claimants consistently in terms of access and outcome -even when each person's stake is small or thought to be inconsequential. Processing claimants on an individual basis will not achieve any of those objectives. As one renowned court of appeals judge has famously remarked: "only a lunatic or fanatic sues for $30." 141 In addition to the rationality of recognizing the need for aggregate procedures to face the reality of adverse mass phenomena, Rule 23 and the MDL statute remain on the books. And, unless they are relegated to the status of the Dead Sea Scrolls, the class action and the MDL process will continue to be legitimate and authorized procedural vehicles that are entitled to be given some meaning and application. The aggregate litigation genie is out of the bottle. It is here to stay. Clearly there are situations in many substantive contexts in which even the most aggressive class action naysayers will not be able to conclude with a straight face that certification should be denied. One can think of numerous such contexts -for example, claims based on a single event having a single cause, or a common document, or a uniform business or discriminatory practice. The recent court of appeals decisions I referred to earlier involving settlement and the certification of classes have distinguished or limited the applicability of earlier restrictive precedents and other objections and upheld class certification. 142 But questions abound. What will be the procedural form or forms for aggregating parties and claims and what will be their availability? What matters will be included within the scope of those procedures? How closely related will the claims have to be? How can we make processing complex cases simpler and more expeditious? These questions cannot be answered yet. Nor can anyone be certain how various economic, social, and political forces in the United States may affect the answers. For example, the current administration in Washington quite clearly has been and will continue to appoint federal judges whose backgrounds indicate a conservative and probusiness orientation. Also, I am extremely concerned that the abovementioned proposed (and misnamed) Fairness in Class Action Litigation Act 143 that has passed the House of Representatives will strangle both class and mass litigation if enacted. Moreover, there are worlds within the world of complex litigation that have yet to be fully explored in the United States. That should be done to enlighten the formulation of future policy. Perhaps we should unify the various procedural techniques for aggregating claims and parties and produce a single system for handling large, protracted cases. Perhaps the federal courts should abandon procedural trans-substantivity 144 and design procedures for the tracking of cases according to their dimension or substance. 145 To be even more adventuresome, perhaps we should enable the intersystem transfer of cases between federal and state courts to provide complete aggregationstate to federal or even federal to state. 146 Also perhaps we should focus more intensely on the implementation and distribution of the benefits recovered for classes and in MDL proceedings. Today this subject is hidden in a black box, leaving us at a loss to know to what degree claimants actually benefit from these actions and whether they are being treated equally and equitably. 147 I suspect that at least for the next few years -the status quo or possibly further restraint will characterize the judicial scene in the United States. My country may have been among the first movers in the class action and aggregate litigation universe, but the many limiting influences I have mentioned suggest that other legal systems may refine and rationalize their group adjudication procedures and, in some ways, be more inventive than we will be in the foreseeable future. Maybe we are to become followers for a while as we were when we simply adopted the English bill of peace. But then maybe the creativity and innovation of American lawyers and judges will resurface and the quest for an efficient merit-oriented procedural system will be resumed.
ConClUSIon
I am depressed about certain aspects of the present civil litigation scene in the United States but remain optimistic about the future. The legal profession in my country has proven it can be very experimental and adventuresome. Recognition of the realities of modern life may enable us to start the procedural innovation clock moving again, perhaps to resurrect the type of intelligence that saw the need to generate new federal class action and joinder rules in 1966 and an MDL process in 1968. I certainly hope that when I end my professional life the American aggregate litigation world will be far more responsive to what society needs from the courts than it was when I was a junior and will have advanced beyond what it is today now that I am a senior. & Bus. 767 (2015) (finding that between one percent and seventy percent of class members actually received compensation in settlements in fifteen related small-stakes consumer class actions, and that the settlements with the highest compensation rates automatically disbursed payments without requiring class members to file forms); Brian T. Fitzpatrick, An Empirical Study of the Class Action Settlements and Their Fee Awards, 7 J. empirical leGal sTud. 811 (2010) (finding that of the thirty-three billion dollars in class action settlements in 2006 and 2007 (missing sum) was awarded to class members, five billion dollars of that went to class action lawyers); see also Elizabeth Chamblee Burch, Publically Funded Objectors, 19 TheoreTical inquiries l. 47 (2018) (discussing the "information deficit" regarding how class members actually fare).
